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Tn the Matter of the Application of

In the Matter of the Application of

GAF BROADCASTING COMPANY, INC.,

CLASS ENTERTAINMENT AND
COMMUNICATlONS,1.P.

MM DoclcetNO~/

POe No.
BRH-91020tWl.

File No.
BPH-910430MF

For Renewal of License of Station
WNCN (PM), New York, New York

)
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)
)
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)
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For a Construction Permit for a New FM Station )
on 104,3 MHz at New York, New York )

)
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To: The Review Board

ApPEAL OF LISTENERS' GUILD, INC.

LlSTBNERS' GUILD, INc. (hereinafter "Guild"), by its attorney, hereby

rpspectfully appeals, pursuant to Section 1,301(a)(1) of the Commi,;sion's

Rules, 47 C.F.R. § 1.301(a)(1) (1992), from the Memorandum Opinion and Ordrr of

Administrative Law Judge Joseph Chachkin, released June 15, 1993 (FCC Q3M

1hO) ("Order"), which denied the Guild's Petition for Intervention in the ahove-

captioned hearing proceeding and denied the Guild's Motion to Enlargr Js~uts
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I. DENIAL OF tHE GUILD'S
PETmON FOR INTERVENTION

The initial premise of the Order's conclusion that the Guild is not entitled

to intervene under 5ection 1.223 of the Commission's Rules, 47 C.F.R. 61.223

(1992), was that the "Guild's petition to deny has been denied." Ordu at 1, par.

2. The Hearing Designation Order, 8 FCC Red 1142 (1993) ("HDO"), however, did

not deny the Guild's petition in its entirety, but only "to the extent indicated"

therein. Compttre HOO par. 45 with HDO par. 44 (unqualified denial of petition

10 deny of Class Entertainment and Communications, L.P.). The continuing

pendency of the Guild's Petition to Deny - and hence its continuing status as a

petitioner in this renewal proceeding - were simply disregarded in the

()rder's rejection of the Guild's Petition for Intervention.

By disregarding the Guild's continuing petitioner status, the Order

improperly treated the Guild as if it were a stranger to the ongoing renewal

proceedings and as if it lacked any interest that would be affected bv the

outcome of the hearing. Clearly, as a petitioner to deny GAF's renewal

application - and one that the Commission has found to have a sufficient

interest to maintain a petition seeking such relief - the Guild undeniably has

a cognizable interest in the outcome of the hearing proceeding.

The Ordtr's reliance on. a decision involving the same parties t'learly a

decade ago, GAP Broadcasting Co., Inc., 55 RR2d 1639 (1984), was misplaced,

since the circumstances then were quite different from those whic'h now

prevail. When the Guild had sought intervention in that earlier case, no

petition to deny renewal remained pending, and the Guild had expressly
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declined to state whether it would oppose or support the grant (If a~y

application then pending before the Commission. The stark contrast between

that situation and the Guild's present status as a petitioner unequiv(lcaIJy

~eeking denial of GAF's renewal application renders any attempted analogy

wholly inappropriate. Clearly, the Guild now satisfies the criteria for

E'Stablishing its standing to intervene, even if it had not satisfied thOSE" criteria

ina previous renewal cycle. Relegation of the Guild to non-party witness

status (as in that prior renewal proceeding), Order at 2-3, par. 4, would not

adequately protect its right to full partidpation in all aspects of this proceeding

under 47 U.S.c. § 309 (e). See Guild Petition for Intervention at 7-9.

The Order also premised denial of intervention on the concomitant denial

of the Guild's Motion to Enlarge Issues, Since the latter denial wa~ itself

f"rroneous, it cannot properly support the conclusion that the Guild ~hould

not be permitted to intervene in the hearing proceeding.

II. DENIAL Of THE GUILD'S
MOTION TO ENLARGE ISSUES

The Presiding Judge's denial of the Guild's Motion 10 Enlarge ls~urft was

premised principally upon the conclusion that the terms of thr H D 0

pTE'eluded adding the issues which the Guild sought to add against GAF That

conclusion was incorrect, both with respect to GAFs false reportjn~ of

~mpJoymentdata and with respect to its abuse of the Commission's prOCE'Sses.

The Order's refusal to add an issue against GAF based upon it~ false

Tf~porting of employment data rested on the erroneous conclusion thi\t the

HOD had considered this matter and had referred it to the BED branch. But
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the HOD's listing of all pending pleadings did not include GAPs Amtndment

t(1 Consolidated Opposition, the pleading in which GAF first disclosed its false

reportingt of employment data, and which was filed February 22, 1993. just

cme week prior to the adoption of the HDO. The H DO thus cannot be

"f~arded as having considered and acted upon that disclosure.

The Order stands reason on its head by treating the GuUd's argument 

hased directly upon the express recitals of the HDO - as "speculation and

conjecture," Order at 3, par. 6, when it was GAF that had offered spen.daticn

ahout what the Mass Media Bureau '1ikely would have" done.2 Nor did the

order proVide any basis or explanation for its conclusion that the referral of

,,'rnding EEO matters to the EED branch was somehow "intended" to include

all possible future allegations of misrepresentation by GAF to the Commission

if they concern EED-related matters. It thus was error to conclude that the

'/DO gave a "dear and unambiguous directive" to the Presiding Judge to

refuse to consider the implications of the revelations contained in GAPs

Amendment to Consolidated Opposition.

J. The Order, at 3, par. 5, unquestioningly adopted the characterization 01 GAr. coDdact
urged by GAP. counsel - -GAF acknowled'" and corrected certain errot'I'" -- d8pite
the utter abtenee of any sworn explanation lrom GAP, even In response to the Guild'.
allegations. It thus prejudged the very issue that requires an evlder\tiary hearin~

2. CAP's Opposition to Motion to E"ltIrg, I"Na, at 4 n.5, ~ted that the Bureau wu
likely to have considered GAP'. Amed",,,,t 1o CtnuoIi4IdaI Oppotitlo" od then to haft
decided to allow the alreadr-adopted HDO to be released without a mention of that
pleading. CAPs hypothetica acenario did not even c:ontlder that it would have been
inappropriate for the Commission to act on matten ralaed In, or by Yirtue of the ftUng
of, the Amendment without affordi", all other parties an opportun'5tespOnc[
Without such responses, the Bureau, even if It had consldeled 1M GAP might
not have questioned whether GAF had been guilty of misrepresentation or CDI'll'ea ment.
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In rejecting the Guild's proposed issue relating to GAP's abusE' of the

Commission's processes, the Presiding Judge erroneously desaibed the HOD

i1~ having provided a "reasoned analysis" of the matter, Order at 3. par. 7,

completely disregarding "the Guild's demonstration that the HDO had

mischaracterized the issue that the Guild had sought to raisp and

consequently had never addressed the allegations and arguments that Ifrtually

",'ere set forth in the Guild's prior pleadings. Thus, the Order, like the HOD,

dE'prived the Guild of a hearing on the abuse of process issue it ha~ raised

without providing any discussion, much less analysis, by the Commission.

4tlantic BroadcllSting Co., 5 FCC 2d 717 (1966) does not dictate, or even c;upport,

..uch a result. See the Guild's Consolidated Reply to Oppositions to Mflflon to

fnlarge Issues, at 4-6.

CONCLUSION

In light of the foregoing, the Order should be reversed, the Guild permitted

In intervene as a party to the hearing, and the hearing issues enlar~E'd as

fl~uestedby the Guild.

Dated: June 22, 1993

David M. Rice

One Old Country Road - Suite 400
Carle Place, New York 11514
(516) 741-7919

Attorney for Usteners' Guild, In(
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CERTIfICATE OF SERVICE

,

I, DAVID M. RICE, hereby certify that the foregoing"APPEAL OF LISTENERS'

GUILD, INC. " was served this 22nd day of June, 1993, by mailing a true ropy

thereof by United States first class mail, postage prepaid, to each of the
following:

The Honorable Joseph Chachkin
Administrative Law Judge
Federal Communications Commission
2000 L Street, N.W. - Room 226
Washington, D.C. 20554

Gary Schonman, Esq.
Hearing Branch, Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W. - Room 7212
Washington, D.C. 20554

Glenn A. Wolfe, Chief
EEO Branch, Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W. - 7218
Washington, D.C. 20554

Aaron I. Fleischman, Esq.
Fleischman at Walsh
1400 Sixteenth Street, N.W.
Washington, D.C. 20036

David Honig, Esq.
1800 N.W. 187th Street
Miami, Florida 33056

Morton L. Berfield, Esq.
Cohen and Berfield, P.C.
1129 Twentieth Street, N.W.
Washington, D.C. 20036
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Harry F. Cole, Esq.
Bechtel & Cole
1901 L Street, N.W.
Washington, D.C. 20037

~
David M. Rice
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